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Deed of Acknowledgment and Variation of Planning Agreement

Date |% 0 olaey 2016

Parties CITY OF PARRAMATTA COUNCIL

ABN 49 907 174 733 of 126 Church Street, Parramatta, New South
Wales

(Parramatta)

PARARIVER PTY LIMITED
ACN 161 433 183 of 121 Majors Bay Road, Concord, New South Wales

(Parariver)

Recitals A. Parariver is the registered proprietor of the property known as
2-8 River Road West, Parramatta being Lot 1 in Deposited Plan
1204213 (Development Site).

B. Planning Agreement dated 30 October 2012 registered number
AH501636 is registered on the title of the Development Site
(Planning Agreement).

C. The parties have agreed to acknowledge and vary the Planning
Agreement as provided in this deed.

This deed witnesses that in consideration of, among other things, the mutual promises
contained in this deed the parties agree as follows:

1. Interpretation clause

1.1 Interpretation
In this deed unless a contrary intention is expressed:

(a) headings and italicised, highlighted or bold type do not affect the interpretation
of this deed,;
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(b) the singular includes the plural and the plural includes the singular;
{c) a gender includes all other genders;

(d) other parts of speech and grammatical forms of a word or phrase defined in this
deed have a corresponding meaning;

(e) a reference to a 'person' includes any individual, firm, company, partnership,
joint venture, an unincorporated body or association, trust, corporation or other
body corporate and any Government Agency (whether or not having a separate
legal personality);

i) a reference to any thing (including any right) includes a part of that thing, but
nothing in this clause 1.1(f) implies that performance of part of an obligation
constitutes performance of the obligation;

(9) a reference to a clause, party, annexure, exhibit or schedule is a reference to a
clause of, and a party, annexure, exhibit and schedule to, this deed and a
reference to this deed includes any clause, annexure, exhibit and schedule;

(h) a reference to a document (excluding this deed) includes all amendments or
supplements to, or replacements or novations of, that document;

(i) a reference to a party to any document includes that party's successors and
permitted assigns;

() a provision of this deed may not be construed adversely to a party solely on the
ground that the party was responsible for the preparation of this deed or the
preparation or proposal of that provision;

(k) specifying anything in this deed after the words 'include’, 'including’, 'for
example', 'such as' or any form of those words or similar expression in this deed
do not limit what else is included and must be construed as if they are followed
by the words 'without limitation', unless there is express wording to the contrary;

(1) a reference to a day is to the period of time commencing at midnight and ending
24 hours later;

(m) if a period of time is specified and dates from a day or the day of an act, event
or circumstance, that period is to be determined exclusive of that day;

(n) if an act or event must occur or be performed on or by a specified day and
occurs or is performed after 5.00 pm on that day, it is taken to have occurred or
been done on the next day; and

(0) a reference t0'$', 'A$', 'dollars’ or 'Dollars' is a reference to the lawful currency
of Australia.
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2. Acknowledgment
2.1 Parariver unconditionally and irrevocably:
3 (a) acknowledges that Parariver is bound by the Planning Agreement as if
i Parariver was a party to the Planning Agreement; and
| (b) agrees that Parariver shall perform all of the obligations of the Developer under
the Planning Agreement (as varied by this deed) which are unperformed as at
the date on which Parariver became entitled to be the registered proprietor of
the Development Site.
3. Variation of Planning Agreement
3.1 The parties each vary the Planning Agreement as at the date of this deed (Variation
Date) as provided in the Reference Schedule of this deed.
4. Ratification
4.1 Planning Agreement continues
(a) The terms and conditions of the Planning Agreement (as varied by this deed)
are ratified and confirmed and the Planning Agreement continues in full force
and effect as varied by this deed.
(b) Each party is bound by the Planning Agreement as varied by this deed.
4.2 No prejudice as to rights
Nothing contained in or implied by this deed abrogates, prejudices, diminishes or
otherwise adversely affects any rights, remedies, obligations or liabilities of any of the
parties arising with respect to any act, matter or thing done or effect or otherwise arising
before the execution of this deed.
5. Representations and Warranties
51 Warranties
Each party represents and warrants that at the Variation Date:
(a) it has full power and authority to enter into and to perform its obligations under
this deed;
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(b) it has capacity to execute, deliver and comply with its obligations under this
deed;
(c) it has taken all necessary action, in connection with execution, to authorise the

unconditional execution and delivery of, and the compliance with its obligations
under this deed;

(d) this deed is a valid and legally binding obligation and is enforceable against
each party in accordance with its terms, subject to principles of equity and rules
affecting creditor's rights generally;

5.2 Survival of representations and warranties
The warranties and representations in clause 5.1 survive the execution of this deed and
the variation of the Planning Agreement.
0. Inconsistency
If any of the provisions in this deed is inconsistent with a provision of the Planning
Agreement, this deed will prevail to the extent of the inconsistency.
7. General
71 Entire Agreement
This deed contains the entire agreement of the parties with respect to its subject matter.
It sets out the only conduct relied on by the parties and supersedes all earlier conduct
by the parties with respect to its subject matter.
7.2 Costs and Expenses
(a) Parariver must pay all legal costs (assessed on an indemnity basis) and
expenses incurred by Parramatta in connection with the negotiation,
preparation, execution, delivery and enforcement of this deed.
(b) Parariver must pay any stamp duty payable on this deed or in connection with
any of the transactions contemplated by this deed.
7.3 Waiver
(a) A waiver of a right, remedy or power must be in writing and signed by the party
giving the waiver.
(b) A party does not waive a right, remedy or power if it delays the exercising, fails
to exercise or only partially exercises that right, remedy or power.
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(c) A waiver given by a party in accordance with clause 7.3(a):

(i) is only effective in relation to the particular obligation or breach in
respect of which it is given and is not to be construed as a waiver of that
obligation or breach of any other occasion; and

(i) does not preclude that party from enforcing or exercising any other
right, remedy or power under this deed nor is it to be construed as
waiver of any other obligations or breach.

Severance

If a provision in this deed is wholly or partly void, illegal or unenforceable in any relevant
jurisdiction that provision or part must, to that extent, be treated as deleted from this
deed for the purposes of that jurisdiction. This does not affect the validity or
enforceability of the remainder of the provision or any other provision of this deed.

Further Assurances

Each party will take all steps, execute all documents and do everything reasonably
required by any other party to give effect to any of the transactions contemplated by this
deed.

No Assignment

Each party must not assign or otherwise deal with any rights or interest in this deed
without the written consent of all the other parties.

Governing law and jurisdiction

(a) This deed is governed by and is to be construed under the laws in force in New
South Wales.

(b) Each party submits to the non-exclusive jurisdiction of the courts to which the
parties to the deed have submitted in respect of any proceedings arising out of
or in connection with this deed.

Counterparts

(a) This deed may be executed in any number of counterparts, each signed by one
or more parties. Each counterpart when so executed is deemed to be an
original and all such counterparts taken together constitute one document.

(b) A party that has executed a counterpart of this deed may exchange that
counterpart with another party by faxing or emailing it to the other party or the
other party's legal representative.
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Reference Schedule - Variations

In accordance with clause 3.1 of this deed, the Planning Agreement is varied as at the Variation
Date as follows:

1. Clause 3 by inserting the following additional Definitions:

(a) "Easement” means the easement for access 6 wide limited in stratum in favour
of the public and Parramatta created over the Land as shown on the plan in
Schedule 3 and the easement for support in favour of Parramatta created over
the Land as shown on the plan in Schedule 3 and upon the terms provided in
Schedule 5.

(b) "Positive Covenant" means the positive covenant to be granted to Parramatta
in accordance with clause 10.4 upon the terms provided in Schedule 6."

(c) "Structures” has the same meaning as provided in the Positive Covenant.
(d) "Artist" means Ross Shepherd.

2. Clause 10.1 by deleting the words "prior to the issue of any Occupation Certificate
(interim or otherwise)" and substituting the words "within 12 months of the issue of the
first Occupation Certificate, or prior to the issue of the final Occupation Certificate
(whichever first occurs)".

3. Clause 10 by amending the Heading by inserting the words ", Easement and Positive
Covenant" after "Land".

4. By inserting the following additional clause 10.3:
"10.3. Grant of Easement

The Developer must promptly do (or procure to be promptly done) all things
required to grant and register the Easement over the Land in accordance with
the plan attached in Schedule 3 and upon the terms set out in Schedule 5."

5. By inserting the following additional clause 10.4:
"10.4 Grant of Positive Covenant

(a) The Developer must at the Developer's expense, promptly do (or
procure to be promptly done) all things required to grant and register
the Positive Covenant."

(b) Parramatta and the Developer each agree that placement of the
Structures in the locations provided in the Revised Public Art Works
Location Drawings prepared by Site Image dated 2 August 2016
attached in Schedule 7 are approved by Parramatta and the Developer
provided that the Structures in situ must be at least 500mm away from
the shared path.
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(c) The Developer acknowledges and agrees that Parramatta may, acting
reasonably, remove and dispose of the Structures for any reason
without compensation to the Artist as confirmed in the Artist's letter
dated 18 August 2016 attached in Schedule 8.

6. Clause 12.5 by deleting the words "on or before the date on which any Occupation
Certificate (interim or otherwise)" and replacing with the words "within 12 months of the
issue of the first Occupation Certificate, or prior to the issue of the final Occupation
Certificate (whichever first occurs)".

7. Item 4 of Schedule 1 by inserting: "as Lot 2" after "shown".

8. Item 6 of Schedule 1 by deleting the figure "$525,000" and substituting the words and
figures "one million two hundred and twenty five thousand dollars ($1,225,000.00) for
the purposes of one million and seventy five thousand dollars ($1,075,000.00) being
applied towards construction of the shared pedestrian bridge and one hundred and fifty
thousand dollars ($150,000.00) being applied towards undertaking local road
improvements”.

9. The Plan in Schedule 3 is deleted and replaced with the attached Plan marked "A".

10. The attached Schedule 4: Artwork: Artwork Proposal marked "B" is attached as
Schedule 4 to the Planning Agreement.

11. The attached Schedule 5: Terms of Easement marked "C" is attached as Schedule 5 to
the Planning Agreement.

12: The attached Schedule 6: Terms of Positive Covenant marked "D" is attached as
Schedule 6 to the Planning Agreement.

13. The attached Schedule 7: Revised Public Art Works Location Drawing marked "E" is
attached as Schedule 7 to the Planning Agreement.

14. The attached Schedule 8: Site Image Letter dated 18 August 2016 marked "F" is
attached as Schedule 8 to the Planning Agreement.
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Signing page
Executed as a deed
Executed on behalf of City of Parramatta
Council in the presence of:
7 B \
QC/’ Ry i . % —_—
Signature of gnat
Paracti € oo % 4 REJRY CHAALES O \/6/4
Full name (print) Full name (print)
Executed by Parariver Pty lelted
ACN 161 433 183 §
W oruort
,uwmaﬁ J'l;’%% ng Z:f ij ﬂ@?'@?«g &0/’%
e e P Oh o
Signature of-Difector- wireesy Signature of Director/Company éecretary
A ERIp. ML
Full name (print) Full name (t/rint)

Souer - atemey cloted 22[8[13
BoOb: Yp54 /MO 133
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Annexure C Schedule 5: Terms of Easement

Definitions
For the purposes of this Instrument, the following words have the following meanings:
Easement means the Easement created by this Instrument.

Owner of the Lot Burdened means the registered proprietor of the Lot Burdened from time to
time.

Council means the City of Parramatta Council and its successors.

Lot Burdened means that part of the land having the burden of the Easement which the Plan
indicates is the site of the Easement (being the part of the land used for access way from River
Road West to the foreshore of Parramatta River having a width of 6 metres over 2-8 River Road
West, Parramatta).

Plan means the plan to which this Instrument relates.
1. Easement for Access 6 wide limited in Stratum (A)
Terms of Easement

1.1 Full right for the public at all times to enter, pass and repass over the Lot Burdened but
only within the site of the Easement.

1.2 Full right for the Council and the servants, agents and contractors of the Council at all
times to enter, pass and repass over the Lot Burdened (in common with the public) but
only in the site of the easement with or without vehicles, plant and equipment and to
remain on but only in the site of the easement for so long as may be necessary for the
purpose of performing the Council's rights under clause 1.4 and the Council's
obligations under clause 1.5.

1.3 The Owner of the Lot Burdened must at all times at its expense, keep:

(a) the Lot Burdened (including any services in, on or under the Lot Burdened) in
good repair and condition; and

(b) the Lot Burdened clean and free from rubbish.

14 If the Owner of the Lot Burdened does not perform any obligation under clause 1.3, the
Council may undertake the required work and recover the costs of all such work from
the Owner of the Lot Burdened as a liquidated debt.

1.5 The Council must at its expense, from time to time and at all times as soon as
practicable and so far as reasonably necessary promptly make good and remedy any
damage caused to the Lot Burdened arising from any exercise of the rights under
clauses 1.1, 1.2 and 1.4 and/or performance of any of the obligations under clause 1.5.

1.6 If the Council does not rectify any damage under clause 1.5, then the Owner of the Lot

Burdened may undertake the required work and recover the costs of all such work from
the Council as a liquidated debt.
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(The Council must at its expense, effect and maintain in force at all times, a public
liability or broadform liability policy of insurance for $20,000,000 against liability arising
in respect of personal injury to or death of any person and loss of and damage to any
personal property on or about the Lot Burdened arising from any exercise of the rights
under clauses 1.1, 1.2 and 1.4 and/or performance of any of the obligations under
clause 1.5.

The Council is solely empowered to release the Easement.

The Easement may only be varied by written agreement between the Council and the
Owner of the Lot Burdened.

Easement for Support, limited in stratum
Definitions

For the purpose of clause 2 of this Instrument, the following words have the following
meanings:

Accessway means the part of the Lot Benefitted 6 wide limited in stratum which is used
as public accessway.

Council means the City of Parramatta Council and its successors.
Easement means the Easement created in accordance with clause 2 of this Instrument.

Lot Benefitted means the part of the land having the benefit of the Easement which the
Plan includes is the site of the Easement.

Lot Burdened means that part of the land having the burden of the Easement which
the Plan indicates is the site of the Easement.

Owner of the Lot Burdened means the registered proprietor of the Lot Burdened from
time to time.

Plan means the plan to which this Instrument relates.
Terms of Easement

Full right for Council to require the Accessway to be fully supported by the Lot Burdened
at all times.

(a) The Owner of the Lot Burdened must at all times at its expense:
(1) provide and maintain support of the Accessway;

(2) promptly comply with all reasonable directions by the Council in relation
to providing and maintaining support of the Accessway; and

) maintain appropriate insurance in the name of the Owner of the Lot
Burdened and noting the Council's interest against damage and
destruction of any structure which forms part of the Accessway for the
full replacement value.
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24 If the Owner of the Lot Burdened does not perform any obligation under clause 2.3(a),
the Council may undertake the required work and recover the costs of all such work
from the Owner of the Lot Burdened as a liquidated debt.

2.5 The Council must at its expense, from time to time and at all times as soon as
practicable and so far as reasonably necessary promptly make good and remedy any
damage caused to the Lot Burdened arising from any exercise of the Council's rights
under clause 2.4..

2.6 If the Council does not rectify any damage under clause 2.5, then the Owner of the Lot
Burdened may undertake the required work and recover the costs of such work from the
Council as a liquidated debt.

2.7 Release and Variation of Easement
(a) The Council is solely empowered to release the Easement.

(b) The Easement may only be varied by written agreement between the Council
and the Owner of the Lot Burdened.
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Annexure D Schedule 6: Terms of Positive Covenant
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Terms of Positive Covenant

1. Definitions and Interpretation

1.1 Definitions
For the purpose of this Positive Covenant, the following Definitions apply:
Act means the Conveyancing Act 1919.

Business Day means a day that is not a Saturday, Sunday or public holiday in the
State of New South Wales.

Council means City of Parramatta Council and its successors.

Council's Land means the whole of the land comprised in Lot 2 on the plan
Development Consent means DA/702/2013 (including any modification).
Expenses includes:

(a) any reasonable expense incurred by the Council in exercising its powers under
this Positive Covenant. Such expense shall include but are not limited to wages
for Council’s employees, agents or contractors in effecting any work,
supervising any work and administering any work together with the costs for the
use of machinery, tools and equipment in conjunction with such work; and

(b) reasonable legal costs on an indemnity basis.
Licenced Areas means the sites on which each Structure stands from time to time.

Planning Agreement means the Planning Agreement dated 30 October 2012
Registered number 1204213 (as varied).

Registered Proprietor means the registered proprietor of the Registered Proprietor's
Land from time to time.

Registered Proprietor's Land means the whole of the land comprised in Lot 1 on the
plan known as 2-8 River Road West, Parramatta.

Relevant Authority means the Council and all and any other governmental or semi-
governmental entity entitled to authorise or regulate the construction, use, condition and
removal of the Structures.

Structures means all items of public art or decorative and interpretive signage referred
to in the Public Art Proposal prepared by Site Image (Issue G, dated 11 April 2016 as
approved by Council) and in the Revised Public Art Works Location Drawings prepared
by Site Image (dated 2™ August 2016) as approved by Council and the Developer and
erected on the Council's Land from time to time in accordance with the Planning
Agreement and the Development Consent.

WHA&S Legislation means the Work Health & Safety Act 2011 (NSW) and the Work
Health & Safety Regulation 2011 (NSW).

6 September 2016 Page 31

AV pd a"

Doc ID 345137813/v1




N\
i NEBSWORTH

1.2 Interpretation

In this Positive Covenant, except where the context otherwise requires:

(a) the singular includes the plural and vice versa, and a gender includes other
genders;

(b) another grammatical form of a defined word or expression has a corresponding
meaning;

(c) a reference to a clause, paragraph, schedule, information table or annexure is

to a clause of paragraph of, or schedule or information table or annexure to, this
Positive Covenant and a reference to this Positive Covenant includes any
schedule or annexure;

(d) a reference to a document or instrument includes the document or instrument
as novated, altered, supplemented or replaced from time to time;

(e) a reference to a party includes a natural person, partnership, body corporate,
association, governmental or local authority or agency or other entity;

(f) a reference to a statute, ordinance, code or other law includes regulations and
other instruments under it and consolidations, amendments, re-enactments or
replacements of any of them;

(9) the meaning of general words is not limited by specific examples introduced by
including, for example or similar expressions;

(h) any agreement, representation, warranty or indemnity in favour of two or more
parties (including where two or more persons are included in the same defined
term) is for the benefit of them jointly and severally;

(i) a rule of construction does not apply to the disadvantage of a party because the
party was responsible for the preparation of this Positive Covenant or any part
of it;

)] headings are for ease of reference only and do not affect interpretation; and

(k) if a day on or by which an obligation must be performed or an event must occur

is not a Business Day, the obligation must be performed or the event must
occur on or by the next Business Day.

2, Operation of this Positive Covenant

(a) This Positive Covenant shall continue to operate and apply until all of the
Structures have been removed from the Council's Land.

(b) If there is any inconsistency between the provisions of this Positive Covenant
and the Development Consent, the conditions of the Positive Covenant will
prevail to the extent of the inconsistency.

3. Obligations in relation to the Structures
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The Registered Proprietor must at the Registered Proprietor's expense, at all
times without notice from the Council:

(i) subject to clause 3(b), maintain and repair the Structures in perpetuity
in good and tidy condition and in a proper state of repair;

(ii) carry out regular inspections of the Structures to ensure that the
Structures are securely constructed and meet all requirements from
time to time of Relevant Authorities and the law so that they are in a
proper and safe condition at all times; and

i) refurbish the Structures whenever required to do so by the Council.

Notwithstanding clause 3(a), the Registered Proprietor must relocate or remove
the Structures if required by the Council.

Notwithstanding clause (b), the Registered Proprietor must not:
(i) alter any Structure; or
(i) remove or relocate any Structure

without the Council's prior written consent (which consent may in the absolute
discretion of the Council be withheld or granted conditionally).

The Council may, without prejudice to any other right it may have as registered
proprietor of the Council's Land or as the local government authority, serve a
notice under this Positive Covenant requiring the Registered Proprietor at the
Registered Proprietor's expense, to do works on the Structures (including,
without limitation, repairs and maintenance, alteration, relocation, removal of
any Structure) to the satisfaction of the Council.

If the Registered Proprietor does not comply with a notice issued under clause
3(d), the Council may undertake the work specified in the notice in such manner
and on such terms as the Council determines (acting reasonably) and the
Registered Proprietor must pay to the Council on demand, the costs and
expenses incurred by the Council in undertaking such work.

The Registered Proprietor acknowledges that:

(i) as the owner of the Council's Land, the Council has obligations under
the WH&S Legislation; and

(ii) as controller of the Licenced Areas, the Registered Proprietor has
obligations under the WH&S Legislation and, in particular, the
Registered Proprietor has control of the Licenced Areas and the
Structures for the purposes of the Work Health and Safety Act 2011
(NSW).

The Registered Proprietor must:

(i) perform all the Registered Proprietor's obligations under the WH&S
Legislation in relation to the Structures and the Licenced Areas;
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(ii) ensure that the Registered Proprietor or any of the Registered
Proprietor's workers, employees, invitees, officers, contractors or any
other party over which the Registered Proprietor exercises control, does
not by any act or omission cause the Council to be in breach of the
WHA&S Legislation in relation to the Structures and the Licenced Areas;
and

(iii) put in place workplace systems to ensure compliance with the WH&S
Legislation in relation to the Structures and the Licenced Areas and
ensure those systems include:

(A) an assessment of the risks and hazards to work health safety
arising from, or in any way connected with, the Registered
Proprietor's control of the Licensed Areas and Structures, or the
work the Registered Proprietor performs on any part of
Council's Land; and

(B) an identification and implementation of measures to eliminate,
or, if elimination is not reasonably practicable, minimise the
risks and hazards, a safe work method statement (if required to
by the WH&S Legislation), emergency procedures and the
adequate provisions of information to any visitors (including
members of the public and workers) to the Structures and the
Licensed Areas.

To the extent permitted by law, the Registered Proprietor agrees that the
Registered Proprietor will perform, and be liable for the non-performance of the
obligations of the Council under the WH&S Legislation in relation to any work
performed by the Registered Proprietor and any employee, agent and
contractor of the Registered Proprietor on, or in relation to the Structures or the
Licenced Areas.

The Council appoints the Registered Proprietor, and the Registered Proprietor
accepts the appointment, as principal contractor for the purposes of the WH&S
Legislation in relation to any work carried out by or on behalf of the Registered
Proprietor in relation to the Structures and the Licenced Areas and the
Registered Proprietor warrants that, to the extent required by WH&S
Legislation, it has all qualifications and licences necessary to accept such
appointment.

4. Covenants of the Registered Proprietor

The Registered Proprietor:

(a)

6 September 2016
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at its own cost must:

(i) ensure that the Structures are at all times securely constructed, meet
the requirements of all Relevant Authorities and complies with all
building codes and the law;

(ii) promptly comply with any direction, order, demand, licence notice or
other requirement issued by the Council or any Relevant Authority in
relation to the Structures, (including without limitation as to the need to
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construct, repair, maintain, replace, refurbish or alter the Structures);
and

(iii) if required by Council in writing, remove or relocate the Structures and
make safe the site of the Structures to the satisfaction of Council within
one (1) month of any notice issued by the Council pursuant to this
clause;

(b) covenants that the Registered Proprietor shall not remove or relocate any
Structure without the Council's prior written consent (which consent may in the
absolute discretion of the Council be withheld or granted conditionally); and

(c) covenants that in carrying out its obligations and exercising its rights under this
Positive Covenant, it must use its best endeavours not to cause any
inconvenience to the public and adjoining owners.

5. Rights and obligations of the Council

(a) By written notice to the Registered Proprietor, the Council at any time may
require the Registered Proprietor to attend to any matter and to carry out any
further work to the Structures within such time as the Council may specify or
require and proper and efficient maintenance of the Structures. The Registered
Proprietor must comply with the notice at its own cost.

(b) If the Registered Proprietor fails to comply with the terms of any written notice
by the Council as set out in the clause 5(a), the Council or any person
authorised by the Council may repair, replace or otherwise remedy any failure
by the Registered Proprietor to observe its obligations under this Positive
Covenant and the Council may recover all Expenses incurred by the Council of
so doing from the Registered Proprietor.

(c) Nothing in this Positive Covenant is to be deemed to fetter or restrict exercise of
the Council's powers and discretions as a consent authority in any way.

6. Removal of Structures

(a) The Registered Proprietor acknowledges that if:

(i) the Registered Proprietor is in breach of this Positive Covenant and fails
to rectify the breach after one (1) month's written notice from the
Council;

(i) the Council is required by law for any reason to require the Structures to

be removed; or

(iii) the Structures or any of them are in the reasonable opinion of the
Council at an end of its viability and should be demolished whether the
Structure is subsequently replaced or not

the Council may require the Structures to be demolished and removed from the
Council's Land within one (1) month of any notice issued pursuant to this clause.
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(b) No compensation is payable by the Council to the Registered Proprietor in
relation to any relocation of Structures or the removal, disposal or retention of
the Structures in accordance with this Positive Covenant.

7. Notices

Any notice, approval, consent or other communication required to be given or served in
connection with this Positive Covenant must be in writing and must be served in accordance
with section 170 of the Act.

8. Governing Law

The laws of the State of New South Wales apply to this Positive Covenant to the exclusion of
any other laws and the parties agree to submit to the jurisdiction of the Courts of New South
Wales in relation to this Positive Covenant.

9. Severability

In the event that any provision of this Positive Covenant is held to be invalid, illegal or
unenforceable, that provision must to the extent of the invalidity, illegality and unenforceability
be ignored in the interpretation of this Positive Covenant and all other provisions of this Positive
Covenant will remain in full force and effect.

10. No waiver

A party to this Positive Covenant is not to be taken to have waived any right or entitlement it
may have under this Positive Covenant unless and until that waiver is notified in writing to the
party seeking the benefit of the alleged waiver. Waiver by a party in respect of any act or thing
required to be done under this Positive Covenant does not constitute a waiver of any other act
or thing (whether of the same or of a different nature) required to be done under this Positive
Covenant.

1. Right to extinguish

Name of person with the power to release, vary or modify or extinguish this Positive Covenant
referred to is the Council.

12. Costs

(a) The Registered Proprietor must pay all the Council’'s reasonable legal costs
(assessed on an indemnity basis) plus GST and out of pocket expenses in
respect of the preparation and registration of this Positive Covenant.

(b) The Council may recover from the Registered Proprietor in any Court of
competent jurisdiction, any amount payable by the Registered Proprietor under
this Positive Covenant as a liquidated debt.
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Annexure E Schedule 7: Revised Public Art Works Location
Drawings
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Annexure F Schedule 8: Site Image Letter dated 18 August
2016
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18 August 2016

PO Box 32 PARRAMATTA NSW 2124

City of Parramatta Council - City Stralegy Se

Attention

ane Galea Senat Project Offices anc € Planning

Ceorge Mannix, Mznager, City Animation
James Smallson, Supervisor Open Space and Natural Resources

Re Public Art 2-8 River Road West, Parramatta - Condition of Approvai No. 3 - Release of Intellectual Property Rights for Artwork

Dear Diane, George and James
Thank you for your advice by email dated today that the revised Public Art Work Locat.on Drawings prepared by Site Image dated 2
August 2016, are approved and suitable for installation, subject to your conditions re path offset. mantenance and release of IP and

property rights to the artworks

This ietter 1s provided in response to Condition 3 that notes ‘Councii. acting reasonably, retains the right to remove and dispose of the

sculptures for any reason without compensation to the owner or artist '

This letter confirms that Ross Shepherd s th tist 1 ac representative tor Toplace releases intellectual Prope f relating
he artworks to Council. and confirm authority 16 Councii to rea bly remove ar e of the sculptures for any reason. without
compensation to the owner or artist
As Public Art Consutlarts representing Toplace we can cenfir it an 1 will be met, with installation at least 500mm from shared
nd confirms our understanding that. agreement and documentatic I be put i place by Toplace to confirn Gondition 2 That

the sculptures be maintained in good condition and the public safety of the scuiptures will continue to be the responsibility of the Body

Corporate who should retain at all tmes public liability cover in regard to the work

It is understood that this addresses Council’s requirements regarding Conditions of Approval and the works will be instailed on this basis
Comments of course welcome

Kind regards,
on behalf of Site Image (NSW) Pty | td

Ross Shepherd MArt BLArch RLA
Artist / Director

cc David Krepp - Toplace
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